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Introduction

The scope of technology platforms’ effects on society are ever-expanding, implicating educational
institutions, local governments, legislators, workers-people and institutions in just about every sector.
As a result, the academy and the courts have also stretched their limits, as each set of experts searches
for additional tools to combat these diffuse threats as they unroll across society.

Building bridges between these two seemingly aligned groups is not a new concept. Combined
academic-legal strategies have existed for many generations, often through the practice of bringing
expert witnesses to court or through practicums designed to cultivate shared expertise. However,
these practices have fallen short of the essential field-building needed to craft shared language, tools,
and strategies across academics and legal professionals at the scale needed to combat these pervasive
issues, and thus, have been limited in their impact.

At this moment, tech companies have proven themselves particularly oppositional to both legal and
academic scrutiny, imperiling both the researchers and legal scholars dedicated to holding them
accountable. Political actors have furthered these threats by adding direct pressure to undermine trust
in academics seeking to research tech’s impacts or engage in public accountability efforts. Given the

profound threats to individual groups, associations, researchers and litigators, there is increased
urgency towards a collective solution.

Addressing this as a collective front

The moments ahead call for urgent, creative solutions to platform intrusion. To that end, CAT Lab and
its partners have been working to create spaces for these distinct groups to build collective ideas,
strategize together, and combine efforts for shared advocacy, strategic litigation, and scholarship.

In early 2024, The Citizens and Technology Lab at Cornell University, the Knight First Amendment
Institute at Columbia University and the Coalition for Independent Tech Research convened 28 legal
scholars, litigators, academic scholars, civil society researchers, and other experts from across sectors
to better understand the benefits, pain points, and emergent questions that stem from combining
legal and scientific arguments to address tech platforms. The workshop examined causality,
platforms, and the law across three tracks, focusing on:

e Causality, Surveillance and Chilling Effects: Freedom of Expression Online
e Technology, Mental Health and the Causality Question
e Causality and Algorithmic Discrimination: Avenues for Accountability
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Participants met in January 2024 to find shared understanding, reflect on areas of future work, and
define the building blocks of this essential infrastructure. In May and June 2024, | spoke with 8 of the
28 workshop attendees across all three tracks to reflect on the results of this workshop. In particular,
these interviews focused on:

e What questions, areas of growth, or takeaways have lingered since the workshop?
e What support is necessary to continue to build this ecosystem into the future?
e What does the future of this field look like?

Workshop Reflections

This brief is a summary of their reflections, noting next steps for those in the field and who support its
growth.

Causality and Evidentiary Standards

The meaning of “causality” can be very different in academic and legal settings. Though this can
make collaboration challenging, it isn’t necessarily a dead end. Instead, there’s an opportunity
for better translation between litigators and academics, outside of just the context of a case or
an academic project. There is ample room for a third space that is driving towards neither a
research paper or a particular case, but an opportunity for shared learning.

As one interviewee noted, “There are pretty different standards between academic publishing and
courtroom evidentiary standards.”

For lawyers, proving causality can mean combing through a mountain of evidence and counterfactuals
to demonstrate a particular set of facts in a specific context for a specific client. The breadth of this
phenomenon, while noteworthy, may not be relevant beyond the details of that case, judge, or jury. In
some ways, this is a much looser, contextual definition of evidence than some of the researchers were
used to. For example, Dr. Amy Orben of the University of Cambridge noted that her work is focused on
population averages and therefore the results can only be applied to the populations at the heart of
her work. Applying these details to a particular use case not only falls short of what the research is
saying, but also can’t necessarily be supported by the evidence in her work.

In short, “l don’t think my work is saying what lawyers say it does.”
Many academic interviewees noted that the scholarly definition of causality is generally much more

precise than in the courtroom. Depending on the field, causality must also “go a lot deeper than
correlation”. For example, studies designed in a particular context cannot be easily stretched to fit the
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conditions of a particular case or a particular client, often due to the specificity of the research design.
Where research speaks to broader conditions, patterns or statistical likelihoods, often these results apply
best to, perhaps, state-level or population-level trends.

At best, this is an inconvenient mismatch with the litigator’s toolbox. At worst, an insurmountable
difficulty that confines legal-academic collaborations to only the set of facts both academics and
litigators can agree upon. This is most true when considering the lanes of opportunity either just within
the case law and the academic paper. However, there may be other arenas for deeper work.

In a court of law, the relative flexibility of a courtroom’s burden of proof provides some important
opportunities, depending on the case. One litigator noted that evidence needed to stand up a defense
for a state’s adoption of legislation is different from the evidence needed to demonstrate a public
nuisance or addiction. Causation here is contextual-the law determines the standard and the jury is
instructed on the standard relative to that particular case. Because legal claims require different types of
evidence, there’s a spectrum of opportunity for engagement that may depend on the research available
for citation. As one interviewee noted, not every piece of a study is relevant to a litigation, and a skilled
litigator would be able to discern those bites into relevant knowledge for the case. Sometimes the
arguments that uphold a case may not even have anything to do with causality, but just the naming of a
phenomenon. In short, causality aside, there is much more available from the academy that can used in
successful litigation.

Conversely, if the avenues for engagement were expanded beyond the research papers, perhaps there
may be additional room for legal-academic engagement. While publication may be the ultimate goal,
there can be interesting places for collaboration, including relying on independent research centers that
may be under less scrutiny from the field. One interviewee noted that the independence of working at a
non-profit made all the difference in pursuing research that wasn’t tied to tenure.

Reputational Risk

Reputational risk remains a key concern for both academics and litigators. The risks of a
discovery period, FOIAs, being called to expert witness, are all large hurdles to collaboration
within the context of a case—especially for academics who fear retribution. A key question to
define is: what portions of a case would enable collaboration while remaining integrous to the
science?

Many academic participants placed incredibly high value on assuming limited reputational danger. As
one said: “Interfacing with a prosecutor is very high risk”.

For scholars, the restraints of the academy can already be quite profound, including the pressures of
tenure, the necessity of regular publishing, and adherence to the cadence, rigor, and explainability of
academic work. The scholars interviewed for this report were often motivated by the opinions of their
peers, who are responsible for maintaining the quality of their peer-reviewed publications and
assessing neutrality in their work. As a result, engaging with litigators may be perceived as pointed,
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opportunistic, or “getting out ahead of the research”. As some noted, the incentives for good research
and winning a case are misaligned, and many scholars were skittish about engaging at all.

This was most apparent in conversation about expert witnessing. An expert witness is a person of
particular training, knowledge, or stature, often paid by the defense or prosecution to support a
particular argument in the case. At times this work may require signing an NDA or a consultancy
agreement per the terms of the case. In doing so, a scholar would naturally sign away their
independence-with varying effects on their supposed neutrality. For example, algorithmic
discrimination cases may be a bit clearer than a case around teen mental health, which may not have
clear causal links that can be defended by the research. Moreover, the attribution of guilt,
responsibility, fault may be outside of the scope of the research itself. This leaves the expert witness
vulnerable to intense scrutiny that may be neither in the public interest nor in line with their research.
As Dr. Orben noted, “my job as a publicly funded researcher is not [taking a side] and my job is not also
to let companies off the hook”.

Looking to history, many expert witnesses have been susceptible to corporate influence over time, as
has been seen in other key industries. For example, notable cases from the tobacco industry that
utilized expert witnesses nefariously pitted otolaryngologists against patients, picked apart
epidemiological evidence to dull critical harms about tobacco smoking, and ultimately exploited the
expertise of these professionals to dismiss and distract from the industry’s harms. This strategy, while

appropriate for the courtroom, is often oppositional to the precision necessary for academic research.
As Dr. Glenn Prestwich notes in a 2012 piece about the practice: “Can you be comfortable dissociating
your professional academic life from your role as an expert witness?*

The sentiment was repeated across most of the workshop’s tracks, ultimately driving many
participants towards a different question: what parts of the case allow one to remain integrous to the
science?

Discovery was one such example, though to mixed applause. In the context of a legal case, the
discovery period allows both the prosecution and the defense to exchange relevant information about
the arguments, evidence, and witnesses they will present at trial.> Some participants were intrigued by
the premise of contributing to a discovery period, noting that researchers could publish material that
might be supportive of a lawsuit but while allowing their materials to remain in the public domain and

! Glenn D. Prestwich, “From Classroom to Courtroom: Can Academics Be Effective Expert Witnesses?,” Materials
Today 15, no. 9 (September 1, 2012): 406-9, https://doi.org/10.1016/S1369-7021(12)70167-0.

2 American Bar Association, “How Courts Work,” November 28, 2021,
https://www.americanbar.org/groups/public_education/resources/law_related_education_network/how_court
s_work/discovery/
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available to both parties. This may evade the suspicions of coercion and non-independence that may
come from an academic otherwise aligning with one side of the lawsuit. Further, some researchers
noted that if they knew the types of questions that would arise during discovery, they could design
studies that test particular assumptions that could be useful to each party.

In contrast, other researchers were concerned that the discovery period might leave their regular
communications open to the public-a risk that was not worth the investment. During the discovery
period, all material that is considered non-privileged and relevant to the case may be presented to the
court, including emails, texts, and other personal communication.? Thus, any communication that a
researcher has with a lawyer during this time may be a risk to their perceived independence, betraying
the neutrality of their research.

The Need for Long-Term Strategies Beyond Individual Cases

Long-term strategies should be much more proactive than just a case-by-case approach. They
can include preempting the lawyers hired by large tech companies, conjunctive relief, abatement
funds, and public health solutions. But moreover, much of this work is focused on recourse. What
about being proactive about the future?

A workshop attendee very aptly noted that many of the strategies offered by this group, even if
effective at changing case law, unlocking new regulations, or providing deeper scrutiny, would
eventually end up interpreted through the lens of a platform’s legal team. In doing so, it’s entirely likely
a platform would attempt to adhere to new regulations or consequences just enough to avoid further
scrutiny. Taking NYC’s Local Law 144 as one example, we can see that ultimately regulations can often
fall short of expectation when lawyers attempt to fulfill the letter of the law while misinterpreting the
spirit.

And thus, it’s important to build more advanced legal strategies outside of the cases brought to the
courts and think more proactively about the future—even in the event of a positive outcome. As one
participant noted, “Much of legal work is about getting recourse for the past - how proactive can we be
about the future?”.

Some participants noted that creating legal precedent should be as important as corrective measures
like an abatement fund or finding strategies to jump doctrinal hurdles. On a more mundane level, the

® Lionel Lavenue, R. Benjamin Cassady, Eric Magleby,
and Seth Bruneel, “When Personal Emails Become Discoverable,” Bloomberg Law, December 2020.

https://www.finnegan.com/a/web/339008/2G4XB6/published-bloomberg-law-when-personal-emails-become-di
scover.pdf
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FOIL and FOIA process is often a defensive practice, but when done strategically or collectively, could
also release much evidentiary information into the public right of way.

Practical Next Steps to Consider

Neutral spaces for shared understanding between scientists and litigators

There are very few neutral spaces to deepen this shared understanding. Thus, the workshop is an
excellent example of connective tissue that needs more investment. We need a regular space to
support this effort.

One attendee noted that whatever network of litigators and academics might exist is held up by single
individuals with a large rolodex—and those nodes are stretched incredibly thin. To date, there are
limited networks that contain litigators and experts in regular interdisciplinary conversations that can
sustain themselves, rather than relying on these key individuals with deep expertise and
cross-disciplinary knowledge. There are occasional policymaking spaces in which groups of experts
and legal scholars can engage-The Civil Rights Table, the Coalition for Independent Tech Research,
NetGain Partnership at times-but these are oriented towards broader framing rather than coordinated
strategy taking on the industry as a whole.

Attendees were incredibly eager for continued engagement, as well as standing networks to build this
work out further-particularly those outside of their regular channels specific to their field. One
attendee acknowledged that asynchronous engagement would likely be the easiest, voting in favor of
a listserv or group where information could easily be shared. But more than anything, attendees were
eager to innovate beyond the existing tools and think more proactively about shared strategy.

Building these partnerships is a years-long project. The shortest route to addressing the industry has
been building arguments around case law, but other axes may be just as interesting for a future
conversation.

Normalizing Collaborations Between Litigators and Scientists

The litigators who attended this workshop seem eager for deeper engagement. From their
vantage point, it would be helpful to do some casemaking to academics that support these
collaborations as a safe and necessary practice to achieve essential policy goals. Creating guides
on best practices, resource banks, and/or clear steps for researchers to contribute to, could be an
incredible benefit to this network.

A few litigators shared that academics are “critical” to the current slate of tech-related lawsuits,
especially for complex cases. In order to base core case theories on sound science, researchers are
necessary to help construct sound arguments. And yet, one lawyer noted that researchers of all types,
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including those not yet finished with their PhD, were reluctant to participate because of reputational risk.
Further, some were concerned about how testifying against a company may affect them in the future. For
example, could this imperil research about said company down the line? Future data access? Ability to
access grants?

One attendee suggested it may be helpful to seed this interest through presence at academic
conferences, and gauging response and interest there. A tutorial at ACM FAccT is one example of an
interdisciplinary space that could broaden the conversation and socialize the set of problems at the
center of these collaborations. But moreover, if the requests from the research community were smaller
than participating in a case, but more frequently aligned with their interests, perhaps academics may be
more amenable to contributing to these shared strategies.

For example, could academics contribute to shared data sets that may be of use to legal professionals?
Could a consortium of researchers contribute an amicus brief about clear findings? Might there be
shared FOIA/FOIL strategies that could serve all actors working on a particular question? To the extent
that research in the public domain is supported, there may be intermediary steps that fall short of
lawsuits that are just as worthy of supporting because of the positive effect on litigation strategies.

Coordinating Longer-term Strategy

As one participant noted, “we don’t necessarily need more of these cases”. The number of overall
cases may not be as important as an effective long-term strategy that is focused and effective.
There must be a coordinating body to do that strategic thinking over time.

Strategies, conversations, and reflections between even just the three workshop tracks were so different
among participants. Some sectors are markedly more ready for a coordinated, shared strategy than
others. That said, all workshop participants could benefit from an external party continuing to build a
sense of clarity and discernment about how best to approach the field in totality.

What do we need in the next 10-20 years?

A third space outside of academic and legal silos

The field needs a third space, outside of the academic and legal fields, to develop this interdisciplinary
set of strategies.

Almost all interviewees for this memo acknowledged that their field was full of limitations. Litigators
are holding extraordinary caseloads and don’t have capacity to think beyond their specialty. Private
lawyers are seeking cases that they can win. Academics are pressured to publish or perish, on top of a
heavy teaching load. All parties are stretched beyond capacity, and few have named themselves expert
enough to attempt a global analysis of the options available across the field.
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However, many suggested that a third space might be the best container for this conversation,
strategic direction, and future convening space. Some were inspired by a network model, others by a
secretariat, and others by an information exchange that conducted regular convenings. An external
convener that has the ability to both spot opportunities and make the case for this future investment
would likely require a network to sustain itself throughout time, largely because this future vision
would require significant training that moves almost all participants out of their comfort zone. At
minimum, this external entity requires scale enough to contain the breadth of the questions at hand,
and the depth of relationships to build trusted coalitions that can work on these shared issues
together. To that end, this body of work needs significant investment at scale.

Sustainable funding and field-building

Funders have an essential role to step into. They are strong enough to build a field and be a convener at
scale, and in order to be effective, we need effective coalition-building, education, and experimental
space. Moreover, many funders have transnational relationships that can be brought into this work,
which can be an important learning opportunity. Lastly, talent development is an important element.

This effort requires a substantial amount of field building, which requires philanthropic support. This
support must go beyond just monetary investment, but alongside the field cultivation and partnership
that only philanthropic partnership can provide. As one interviewee noted, some philanthropic entities
like OSF and Ford have been involved in supporting litigation around the world related to platforms,
particularly related to content moderation across African countries. Because there’s a true opportunity
for broader thinking, it feels essential to make these partnerships early, to spot where there may be other
efforts to learn from and other partners to pull into this work.

Beyond the current support, this fieldbuilding exercise requires the talent development to fill the demand
for these roles in the future. Are there already current pathways that should instead be better connected?

Ultimately, it behooves us now to create the appropriate pathways for a robust network of
interdisciplinary actors to step into these roles by 2035. For that, it requires funders, but also the
appropriate vision to cultivate. | believe this workshop is an excellent step in the right direction.

Conclusion & Recommendations

Today, technological threats are transitioning—becoming ever more ubiquitous each day. As we near the
end of 2024, we see multiple global elections, increasing momentum on anti-trust enforcement, and
corporate power accelerating harms across the climate, social policy, kids and teens, and a range of
other sectors. Civil society must adjust its strategies towards effective, ordered momentum that can
address the scale of the harm done.

To this end, civil society actors already have such a wide diversity of approaches that growing ever more
specialized, dependent on the fields in which they’re grown. That this workshop included experts in
childhood trauma alongside those researchers studying neighborhood change and fair housing
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alongside litigators addressing federal surveillance is a testament to the breadth of our networks. But
breadth is little help without direction, focus, and organization that pushes the field towards strategies
that can help maintain technological change in the public interest.

Importantly, litigation, regulation, and research are all key components of that future. Litigation has been
a core component of the apparatus that effectively reins in corporate actors, for example, alongside
other actions that create corrective measures against harm done. Regulation sets the terrain for all
parties, aligning private, public, and civil society actors towards a set of shared norms. Research
expands our imagination, highlighting dead ends and potential new paths. Interviewees all noted that no
matter where they were in this ecosystem, the siloed nature of their work was not going to achieve the
scale needed to address these harms alone. For lack of a better term, someone must take the reins.

The Citizens and Technology Lab at Cornell University, the Knight First Amendment Institute at Columbia
University and the Coalition for Independent Tech Research made a tremendous first step. For these
lessons to stick, we all must co-create the container for regular, steady leaps.

Key Recommendations Moving Forward:

e Keep Momentum: Reconvene this initial group for informal, regular updates and consider
expanding initial group into a strategy group that meets with a yearly cadence

e Establish Strong, Steady Partners: Engage existing ecosystem-level networks (funders, PIT-UN,
national trade associations) for their support to cultivate this shared tissue

e Cultivate Shared Interest, Tools, and Engagement: Socialize the idea of shared legal-academic
partnerships among the respective networks. This may include seeking out conferences, crafting
symposia, or otherwise sharing resources with legal professionals, academics, and conveners
on the importance of continued growth in this arena.
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